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(3) Income. See § 1.401(k)–2(b)(2)(iv) of 
this chapter for rules for determining 
income allocable to excess contribu-
tions. See § 1.401(m)–2(b)(2)(iv) of this 
chapter for rules for determining in-
come allocable to excess aggregate 
contributions. 

(4) Example. The provisions of this 
paragraph (c) are illustrated by the fol-
lowing example. 

Example. (i) Employer X maintains Plan Y, 
a calendar year profit-sharing plan that in-
cludes a qualified cash or deferred arrange-
ment. Under the plan, failure to satisfy the 
actual deferral percentage test may only be 
corrected by distributing the excess con-
tributions or making qualified nonelective 
contributions (QNECs). 

(ii) On December 31, 1990, X determines 
that Y does not satisfy the actual deferral 
percentage test for the 1990 plan year, and 
that excess contributions for the year equal 
$5,000. On March 1, 1991, Y distributes $2,000 
of these excess contributions. On May 30, 
1991, X distributes another $2,000 of excess 
contributions. On December 17, 1991, X con-
tributes QNECs for certain nonhighly com-
pensated employees, thereby eliminating the 
remainder of the excess contributions for 
1990. 

(iii) X has incurred a tax liability under 
section 4979 for 1990 equal to 10 percent of the 
excess contributions that were in the plan as 
of December 31, 1990. However, this tax is not 
imposed on the $2,000 distributed on March 1, 
1991, or the amount corrected by QNECs. X 
must pay an excise tax of $200, 10 percent of 
the $2,000 of excess contributions distributed 
after March 15, 1991. This tax must be paid by 
March 31, 1992. 

(d) Effective date—(1) General rule. Ex-
cept as provided in paragraphs (d)(2) 
through (4), this section is effective for 
plan years beginning after December 
31, 1986. 

(2) Section 403(b) annuity contracts. In 
the case of an annuity contract under 
section 403(b), this section applies to 
plan years beginning after December 
31, 1988. 

(3) Collectively bargained plans and 
plans of state or local governments. For 
plan years beginning before January 1, 
1993, the provisions of this section do 
not apply to a collectively bargained 
plan that automatically satisfies the 
requirements of section 410(b). See 
§§ 1.401(a)(4)–1(c)(5) and 1.410(b)–2(b)(7) 
of this chapter. In the case of a plan 
(including a collectively bargained 
plan) maintained by a state or local 
government, the provisions of this sec-

tion do not apply for plan years begin-
ning before the later of January 1, 1996, 
or 90 days after the opening of the first 
legislative session beginning on or 
after January 1, 1996, of the governing 
body with authority to amend the plan, 
if that body does not meet continu-
ously. For purposes of this paragraph 
(d)(3), the term governing body with au-
thority to amend the plan means the leg-
islature, board, commission, council, 
or other governing body with authority 
to amend the plan. 

(4) Plan years beginning before January 
1, 1992. For plan years beginning before 
January 1, 1992, a reasonable interpre-
tation of the rules set forth in section 
4979, as in effect during those years, 
may be relied upon in determining 
whether the excise tax is due for those 
years. 

[T.D. 8357, 56 FR 40550, Aug. 15, 1991, as 
amended by T.D. 8581, 59 FR 66181, Dec. 23, 
1994; T.D. 9169, 69 FR 78153, Dec. 29, 2004; T.D. 
9447, 74 FR 8214, Feb. 24, 2009] 
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Q–1: For purposes of section 4980B, what is a 
group health plan? 

Q–2: For purposes of section 4980B, what is 
the employer? 

Q–3: What is a multiemployer plan? 
Q–4: What group health plans are subject to 

COBRA? 
Q–5: What is a small-employer plan? 
Q–6: How is the number of group health plans 

that an employer or employee organiza-
tion maintains determined? 

Q–7: What is the plan year? 
Q–8: How do the COBRA continuation cov-

erage requirements apply to cafeteria 
plans and other flexible benefit arrange-
ments? 

Q–9: What is the effect of a group health 
plan’s failure to comply with the require-
ments of section 4980B(f)? 

Q–10: Who is liable for the excise tax if a 
group health plan fails to comply with 
the requirements of section 4980B(f)? 

Q–11: If a person is liable for the excise tax 
under section 4980B, what form must the 
person file and what is the due date for 
the filing and payment of the excise tax? 

§ 54.4980B–3 Qualified beneficiaries. 

Q–1: Who is a qualified beneficiary? 
Q–2: Who is an employee and who is a cov-

ered employee? 
Q–3: Who are the similarly situated 

nonCOBRA beneficiaries? 

§ 54.4980B–4 Qualifying events. 

Q–1: What is a qualifying event? 
Q–2: Are the facts surrounding a termination 

of employment (such as whether it was 
voluntary or involuntary) relevant in de-
termining whether the termination of 
employment is a qualifying event? 

§ 54.4980B–5 COBRA continuation coverage. 

Q–1: What is COBRA continuation coverage? 
Q–2: What deductibles apply if COBRA con-

tinuation coverage is elected? 
Q–3: How do a plan’s limits apply to COBRA 

continuation coverage? 
Q–4: Can a qualified beneficiary who elects 

COBRA continuation coverage ever 
change from the coverage received by 
that individual immediately before the 
qualifying event? 

Q–5: Aside from open enrollment periods, can 
a qualified beneficiary who has elected 
COBRA continuation coverage choose to 
cover individuals (such as newborn chil-
dren, adopted children, or new spouses) 
who join the qualified beneficiary’s fam-
ily on or after the date of the qualifying 
event? 

§ 54.4980B–6 Electing COBRA continuation 
coverage. 

Q–1: What is the election period and how 
long must it last? 

Q–2: Is a covered employee or qualified bene-
ficiary responsible for informing the plan 

administrator of the occurrence of a 
qualifying event? 

Q–3: During the election period and before 
the qualified beneficiary has made an 
election, must coverage be provided? 

Q–4: Is a waiver before the end of the election 
period effective to end a qualified bene-
ficiary’s election rights? 

Q–5: Can an employer or employee organiza-
tion withhold money or other benefits 
owed to a qualified beneficiary until the 
qualified beneficiary either waives 
COBRA continuation coverage, elects 
and pays for such coverage, or allows the 
election period to expire? 

Q–6: Can each qualified beneficiary make an 
independent election under COBRA? 

§ 54.4980B–7 Duration of COBRA continuation 
coverage. 

Q–1: How long must COBRA continuation 
coverage be made available to a qualified 
beneficiary? 

Q–2: When may a plan terminate a qualified 
beneficiary’s COBRA continuation cov-
erage due to coverage under another 
group health plan? 

Q–3: When may a plan terminate a qualified 
beneficiary’s COBRA continuation cov-
erage due to the qualified beneficiary’s 
entitlement to Medicare benefits? 

Q–4: When does the maximum coverage pe-
riod end? 

Q–5: How does a qualified beneficiary become 
entitled to a disability extension? 

Q–6: Under what circumstances can the max-
imum coverage period be expanded? 

Q–7: If health coverage is provided to a quali-
fied beneficiary after a qualifying event 
without regard to COBRA continuation 
coverage (for example, as a result of 
state or local law, the Uniformed Serv-
ices Employment and Reemployment 
Rights Act of 1994 (38 U.S.C. 4315), indus-
try practice, a collective bargaining 
agreement, severance agreement, or plan 
procedure), will such alternative cov-
erage extend the maximum coverage pe-
riod? 

Q–8: Must a qualified beneficiary be given 
the right to enroll in a conversion health 
plan at the end of the maximum coverage 
period for COBRA continuation cov-
erage? 

§ 54.4980B–8 Paying for COBRA continuation 
coverage. 

Q–1: Can a group health plan require pay-
ment for COBRA continuation coverage? 

Q–2: When is the applicable premium deter-
mined and when can a group health plan 
increase the amount it requires to be 
paid for COBRA continuation coverage? 

Q–3: Must a plan allow payment for COBRA 
continuation coverage to be made in 
monthly installments? 

Q–4: Is a plan required to allow a qualified 
beneficiary to choose to have the first 
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payment for COBRA continuation cov-
erage applied prospectively only? 

Q–5: What is timely payment for COBRA con-
tinuation coverage? 

§ 54.4980B–9 Business reorganizations and em-
ployer withdrawals from multiemployer 
plans. 

Q–1: For purposes of this section, what are a 
business reorganization, a stock sale, and 
an asset sale? 

Q–2: In the case of a stock sale, what are the 
selling group, the acquired organization, 
and the buying group? 

Q–3: In the case of an asset sale, what are the 
selling group and the buying group? 

Q–4: Who is an M&A qualified beneficiary? 
Q–5: In the case of a stock sale, is the sale a 

qualifying event with respect to a cov-
ered employee who is employed by the 
acquired organization before the sale and 
who continues to be employed by the ac-
quired organization after the sale, or 
with respect to the spouse or dependent 
children of such a covered employee? 

Q–6: In the case of an asset sale, is the sale 
a qualifying event with respect to a cov-
ered employee whose employment imme-
diately before the sale was associated 
with the purchased assets, or with re-
spect to the spouse or dependent children 
of such a covered employee who are cov-
ered under a group health plan of the 
selling group immediately before the 
sale? 

Q–7: In a business reorganization, are the 
buying group and the selling group per-
mitted to allocate by contract the re-
sponsibility to make COBRA continu-
ation coverage available to M&A quali-
fied beneficiaries? 

Q–8: Which group health plan has the obliga-
tion to make COBRA continuation cov-
erage available to M&A qualified bene-
ficiaries in a business reorganization? 

Q–9: Can the cessation of contributions by an 
employer to a multiemployer group 
health plan be a qualifying event? 

Q–10: If an employer stops contributing to a 
multiemployer group health plan, does 
the multiemployer plan have the obliga-
tion to make COBRA continuation cov-
erage available to a qualified beneficiary 
who was receiving coverage under the 
multiemployer plan on the day before 
the cessation of contributions and who 
is, or whose qualifying event occurred in 
connection with, a covered employee 
whose last employment prior to the 
qualifying event was with the employer 
that has stopped contributing to the 
multiemployer plan? 

§ 54.4980B–10 Interaction of FMLA and 
COBRA. 

Q–1: In what circumstances does a qualifying 
event occur if an employee does not re-
turn from leave taken under FMLA? 

Q–2: If a qualifying event described in Q&A– 
1 of this section occurs, when does it 
occur, and how is the maximum coverage 
period measured? 

Q–3: If an employee fails to pay the employee 
portion of premiums for coverage under a 
group health plan during FMLA leave or 
declines coverage under a group health 
plan during FMLA leave, does this affect 
the determination of whether or when 
the employee has experienced a quali-
fying event? 

Q–4: Is the application of the rules in Q&A– 
1 through Q&A–3 of this section affected 
by a requirement of state or local law to 
provide a period of coverage longer than 
that required under FMLA? 

Q–5: May COBRA continuation coverage be 
conditioned upon reimbursement of the 
premiums paid by the employer for cov-
erage under a group health plan during 
FMLA leave? 

[T.D. 8812, 64 FR 5173, Feb. 3, 1999, as amend-
ed by T.D. 8928, 66 FR 1848, Jan. 10, 2001; T.D. 
9457, 74 FR 45997, Sept. 8, 2009] 

§ 54.4980B–1 COBRA in general. 
The COBRA continuation coverage 

requirements are described in general 
in the following questions-and-answers: 

Q–1: What are the health care con-
tinuation coverage requirements con-
tained in section 4980B of the Internal 
Revenue Code and in ERISA? 

A–1: (a) Section 4980B provides gen-
erally that a group health plan must 
offer each qualified beneficiary who 
would otherwise lose coverage under 
the plan as a result of a qualifying 
event an opportunity to elect, within 
the election period, continuation cov-
erage under the plan. The continuation 
coverage requirements were added to 
section 162 by the Consolidated Omni-
bus Budget Reconciliation Act of 1985 
(COBRA), Public Law 99–272 (100 Stat. 
222), and moved to section 4980B by the 
Technical and Miscellaneous Revenue 
Act of 1988, Public Law 100–647 (102 
Stat. 3342). Continuation coverage re-
quired under section 4980B is referred 
to in §§ 54.4980B–1 through 54.4980B–10 as 
COBRA continuation coverage. 

(b) COBRA also added parallel con-
tinuation coverage requirements to 
Part 6 of Subtitle B of Title I of the 
Employee Retirement Income Security 
Act of 1974 (ERISA) (29 U.S.C. 1161– 
1168), which is administered by the U.S. 
Department of Labor. If a plan does not 
comply with the COBRA continuation 
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